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Jamie Walker (“Requester”) submitted a request (“Request”) to the Central Bucks School
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only if the context of the email pertains to the current school closure and pandemic
planning conducted by the district.’

On October 1, 2020, the District invoked a thirty-day extension to respond. 65 P.S. § 67.902(b).
The District did not respond after invoking an extension of time to respond, and the Request was,
therefore, deemed denied on November 2, 2020. 65 P.S. § 67.902(b)(2).

On November 9, 2020, the Requester appealed to the OOR, stating grounds for disclosure.”
The OOR invited both parties to supplement the record and directed the District to notify any third
parties of their ability to participate in this appeal. 65 P.S. § 67.1 101(c).

On November 24, 2020, the District submitted a position statement. The District claims

tain redactions were required for information that constitutes a record of an individual’s

history (s ee 65 P.S. § 67.708(b)(5)); personal identification information (see 65 P.S. §

70 Q) and ﬂle name, home address or date of birth of a child (see 65 P.S. § 67.708(b)(30)).
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In support of its position, the District submitted the affidavit of Angela Linch, its Open
Records Officer. On December 23, 2020, the District provided an index of records withheld.
LEGAL ANALYSIS
“The objective of the Right to Know Law ... is to empower citizens by affording them
access to information concerning the activities of their government.” SWB Yankees L.L.C. v.
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-government law is
“designed to promote access to official government information in order to prohibit secrets,

scrutinize the actions of public officials and make public officials accountable for their

actions.” Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75
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P.S. § 67.305. Upon receipt of a request, an agency is required to assess whether a record requested
is within its possession, custody or control and respond within five business days. 65 P.S. § 67.901.
An agency bears the burden of proving the applicability of any cited exemptions. See 65 P.S. §
67.708(b).

Section 708 of the RTKL places the burden of proof on the public body to demonstrate that

arecord is exempt. In pertinent part, Section 708(a) states: "'(1) The burden of proving that a record
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J ‘ of a Commonwealth agency or local agency is exempt from public access shall be on the
: '; f ~ Commonwealth agency or local agency receiving a request by a preponderance of the

eVlgenoe" 65PS § 67.708(a)(1). Preponderance of the evidence has been defined as “such proof

3 .\’ s ce: I?“Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011)

53 ﬁ’ Ta sp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa.
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f. Two emails dated July 15, 2020 consisting of “[s]uggested language for future
communication drafts related to the health and safety plan” and “feedback for
internal consideration in preparation of the district’s health and safety plan.”

g. An email dated July 15, 2020 consisting of “[q]uestions from a Board member
on preparation of health and safety plan.”

h. An email dated July 20, 2020 consisting of “[c]onsiderations related to the
drafting of the district’s health and safety plan.”

i. An email dated July 29, 2020 consisting of “[c]Jomments for the
administration’s consideration in developing the health, safety, and
instructional plan to be approved by the board.”

j. Anemail dated August 15, 2020 consisting of “[c]onsiderations for the revision
of the health and safety plan.”

k. Anemail dated August 26, 2020 consisting of “[c]onsiderations for the revision
of the health and safety plan.”

. An email dated September 18, 2020 consisting of “[d]raft substitute plans for
internal consideration.”

Section 708(b)(10)(i)(A) exempts from public disclosure a record that reflects:

x . _ [t]he internal, predecisional deliberations of an agency, its members, employees or
~ officials or predecisional deliberations between agency members, employees or
R _,; - officials  and  members, employees or officials of another agency,

B TR “"lufling predecisional deliberations relating to a budget recommendation, ... or
~ course of action or any research, memos or other documents used In
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& Econ. Dev., OOR Dkt. AP 2014-0061, 2014 PA O.0.R.D. LEXIS 254, aff'd No. 512 C.D.
2014, 2014 Pa. Commw. Unpub. LEXIS 644 (Pa. Commw. Ct. 2014).

To be deliberative in nature, a record must make recommendations or express opinions on
legal or policy matters and cannot be purely factual in nature. Kaplin, 19 A.3d at 1214. Factual
material contained in otherwise deliberative documents is required to be disclosed if it is severable
from its context. McGowan v. Pa. Dep’t of Envtl. Prot., 103 A.3d 374, 382-83 (Pa. Commw. Ct.
2014). However, factual material can still qualify as deliberative information if its “disclosure

would so expose the deliberative process within an agency that it must be deemed excepted”; or

ij;_'. BN & in other words, when disclosure of the factual material “would be tantamount to the publication of
R | ‘the [agency s] evaluation and analysis.” Id. at 387-88 (citing Trentadue v. Integrity

. _caaan, 501 F.3d 1215, 1228-29 (10th Cir. 2007),
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c. An email dated June 21, 2020 consisting of a “[d]raft of the district’s athletic
health and safety plan, and feedback for consideration in the final document.”

d. Anemail dated July 15, 2020 consisting of a “[h]ealth and safety plan draft....”
e. An email dated July 29, 2020 consisting of “[d]raft comments later not

delivered at a Board meeting.”
f. An email dated September 9, 2020 consisting of “[d]raft substitute plans for

internal consideration.”
g. An email dated September 9, 2020 consisting of “[d]raft bell schedules for

coming school year.”
Section 708(b)(9) of the RTKL exempts from disclosure “[t]he draft of
a bill, resolution, regulation, statement of policy, management directive, ordinance or amendment

theretopmparedby or for an agency.” 65 P.S. § 67.708(b)(9). This exemption, however, covers

£, ol B only drafts fhat fall into the categories identified by the statute. See, e.g., Public Interest Legal
,,v. Cuy af Phila. Office of City Commissioners, OOR Dkt. AP 2018-0256, 2018 PA
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3. The District has not established that some emails are exempt as written criticisms
or performance reviews of employees

The District has claimed that the following emails are exempt as drafts of agency policy:

a. An email dated July 19, 2020 consisting of “[clomments about an agency
employee.”

b. An email dated July 29, 2020 consisting of “[d]raft comments later not
delivered at a Board meeting.”

c. An email dated August 12, 2020 consisting of “[cJomments among two Board
members related to an agency employee.”

Section 708(b)(7)(vi) exempts from disclosure “records relating to an agency employee”

SRR including "[a] performance rating or review” and “[w]ritten criticisms of an employee.” 65 P.S. §
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Likewise, there is nothing in the record to support the claim that the withheld records rate
or review the performances of any agency personnel. Accordingly, these items may not be
withheld.

4. The District may redact the medical history of students from responsive emails

The District argues that certain emails are exempt as they contain the medical history of a
student. Section 708(b)(5) of the RTKL exempts from disclosure:

| | A record of an individual's medical, psychiatric or psychological history or

%3 \ . .,,dnsability status, including an evaluation, consultation, prescription, diagnosis or
fg ST VAN ~ trea ,‘; ent; results of tests, including drug tests; enrollment in a health care program

ATl 2 | "‘for program designed for participation by persons with disabilities, including
R A '."vocatlon rehabilitation, workers' compensation and unemployment compensation;

R - ,",7.-'; =i, or« related mformatlon that would disclose individually identifiable health

' f' f ry support of the nonexxstence of records. See Sherry v.
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CONCLUSION
For the foregoing reasons, the appeal is the appeal is granted in part and denied in part,
and the District is required to provide responsive records in accordance with this decision in thirty
days. This Final Determination is binding on all parties. Within thirty days of the mailing date of
this Final Determination, any party may appeal to the Bucks County Court of Common Pleas. 65

- PS.§67.1302(a). All parties must be served with notice of the appeal. The OOR also shall be

'_ "f and should not be named as a party.* This Final Determination shall be placed
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